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EDITORIAL NOTES. 


The state has suffered a great loss in the death of Judge Job H. Lip- 
pincott. He died very suddenly on July 5 at his home in Jersey City, in 
the absence of his family. He was stricken with heart disease at about 
ten o'clock in the morning, as he was about to go to court, and died soon 
after twelve. His death, like that of his predecessor, Judge Knapp, came 
suddenly, while he was in the discharge of his duty. He had been much 
troubled by the refusal of the Grand Jury to find indictments for gambling 
in cases in which he believed the evidence to be clear. 

He was a strong and fearless judge, and in the Hudson County 
courts, as well as in the Supreme court, he had dealt with a firm hand 
and clear head with the unruly elements of the county where they were 
often abetted by men of great political influence. In civil causes he was 
an excellent trial judge. With firmness and decision of character, he 
was courteous, patient and dignified, and he had the faculty of presenting 
the law and the facts to the jury with clearness and simplicity. On the 
Bench of the Supreme court and the Court of Errors he took his full share 
of the work, and his opinions show.a strong grasp of legal principles and 
the power of clear and simple statement of his reasoning and conclusions. 
He was especially familiar with questions relating to municipal affairs. 





In speaking of the death, Governor Voorhees said of the Justice: 
“New Jersey has lost a just, fearless and upright judge. His service in 
behalf of the state and his courageous administration of its laws have 
placed his name among those whom Jerseymen will hold in the highest 
honor. His was a most trying post, and he performed his duty in the 
face of obstacles and political conditions that might have caused a less 
firm man to falter. He insisted upon justice for all who came before 
him, and in the administration of it knew neither friend nor foe. Every 
corner of the state knew of his fearlessness, his integrity, his devotion to 
duty and jealous regard for his oath of office. His taking away is a sad 
blow to New Jersey, but his memory will ever live among those of whom 
the state was proudest.” 





The New Jersey State Bar Association has done well in taking 
definite action upon amendment of the constitution relating to the judic- 
iary. The subject has been much discussed for many years, and if any- 
thing is to be accomplished it must be in the adoption of the one amend- 














194 THE NEW JERSEY LAW JOURNAL. 


ment on which there has been a very general concurrence of opinion at 
the Bar. There are some who think that if any change is made we 
should take the opportunity of giving all the courts, both law and equity, 
powers, but there are many others who believe that the equity system is 
best administered by judges who devote their attention to that work, and 
that jury trials should be conducted by judges trained in the common law; 
but it is very generally agreed that the present constitution of the Court 
of Errors is not satisfactory and that the court of last resort should consist 
of a few men specially chosen with a view to their fitness for the duties 
of such a court. The plan adopted by the Bar Association makes no 
changes in the present system except such as are necessary to accomplish 
this one result and to recognize the vice chancellors as members of the 
Court of Chancery. This plan ought to receive the support of the Bar 
generally, even though it may not now accomplish all that is desired. 
In attempting to get more we have failed to get anything during the last 
fifteen or twenty years in which the matter has been under discussion, 
and if the Bar is united now in asking for this improvement we may at 
least obtain a Court of Appeals adapted to discharge its functions with 
efficiency and with singleness of purpose and, after that, we may make 
further changes if the efficient administration of justice seems to re- 
quire it. 





It is not often that any practical difficulty arises from having separate 
courts for securing the different rights and applying the different rem- 
edies of the two existing systems of law and equity, but when the 
difficulty does arise it is generally because of the rule that a Court of 
Equity cannot, on a preliminary hearing, determine a question of legal 
title, but must turn the parties over to a court of law to have the right 
determined. An amendment to the constitution was suggested at the 
meeting of the Bar Association for the purpose of avoiding this difficulty. 
The discussion of it was deferred to a later meeting, and it would be well 
if it were taken up and presented to the legislature with the other amend- 
ments to be proposed. 





A New York lawyer, in an article in the June number of the “Har- 
vard Law Review,” criticises the decision of the United States Supreme 
court in Norwood v. Baker, 172 U. S. 269, in which it is held that assess- 
ments on real estate for local improvements, in excess of benefits, are a 
taking of private property for public use without compensation. The 
doctrine is so familiar in New Jersey that it seems strange to us that the 
decision should appear to be open to criticism on the ground of novelty, 
but the writer quotes a long series of decisions of the Supreme court and 
says that this is the first in which it is declared that assessments or taxes 
have been held to violate the fourteenth amendment as taking property 
without due process of law. Taxes, it is admitted, are not limited by 
the benefits and the court, he says, has furnished no definitions and stated 
no principles on which taxes can be distinguished from assessments, and 
his conclusion is that the decision in Norwood v. Baker cannot be sup- 
ported either on principle or by precedent. Among the precedents cited 
in that decision are Tide Water Co. v. Coster, 3 C. E. G. 518, and 
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Agens v. Newark, 8 Vroom 416, the leading cases in New Jersey on this 
subject, and in the latter of these cases the distinction between a tax and 
an assessment is pointed out, where the chief justice says that the power 
of the iegislature to select property for taxation is limited to political 
subdivisions of the state, and that, if the burden of a public improvement 
is placed upon particular lands not in themselves composing a political 
subdivision, we approach the boundary between acts of taxation and acts 
of confiscation, and that it is only on the theory of the lands assessed 
being peculiarly benefited that an assessment on particular lands can be 
justified. In the case of a tax the citizen pays his share of the common 
burden, but when a property is specied out of which a public improve- 
ment is to be paid for in excess of the value especially imparted to it by 
the improvement, the exactions of such excess cannot be distinguished 
from the power of eminent domain. These New Jersey cases were 
among the first in which this distinction was taken. They were approved 
and followed by Judge Sharswood in Pennsylvania, and Judge Cooley in 
Michigan, and it is now generally recognized that assessments for local 
improvements must be limited to the benefits conferred, but in many of 
the states the distinction between assessments and taxes is not clearly 
drawn and the legislature is permitted to declare that the burden does 
not exceed the benefit and impose the whole cost of the improvement 
upon the lands improved. New Jersey has rigidly maintained the rule 
that the property owner has the right to have that question decided by a 
competent tribunal in every case and that any law providing for an 
assessment by an arbitrary rule is unconstitutional. The decision in Nor- 
wood v. Baker does not necessarily follow from the previous decision of 
the United States Supreme court, but it is based upon precedents and 
principles familiar to lawyers in New Jersey. E. Q. K. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF THE NEW 
JERSEY- BAR. 


(Twenty-fifth Article. ) 
CHANCELLOR BENJAMIN WILLIAMSON. 

The Williamson family has been, from a very early period, one of 
the most distinguished in the ancient borough of Elizabeth, known 
throughout the state as Elizabethtown,* and always called by that name 
until about 1860. 

Taking up the colonial list of attorneys and counsellors of the 
Supreme court we find that Matthias Williamson was the second on the 
list by that name, having been licensed as an attorney at the November 
term, 1774. His brother, Isaac H. Williamson, was born at Elizabeth- 
town in 1767. He studied law with his brother Matthias and was ad- 
mitted as an attorney at the April term, 1791, and as counsellor at April 
term, 1796. Isaac soon became one of the leading lawyers of the state. 


*NorE.—The place known as Elizabethtown has a very interesting history astoitsname. That evi- 
wy was the correct name during the colonial days. In 1789 the Borough of Elizabeth was created, 
and the town remained under the borough government which continued until the city was chartered 
in 1855, under the name of the City of Elizabeth. Why was the name not changed to that of Elizabeth 
when the borough was created in 1789? I know of no good reason, mage that the townspeople may 
have been wedded to the name and would not consent to the change. aybe the name of the post 
office prevented it, but it would have been easy to change the name of the post office. But it was 
called and known about the state as Elizabethtown, until about 1860, then the name gradually 
changed to Elizabeth. 
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He was elected to the Assembly from Essex county and appointed 
Governor and Chancellor in 1817, and held those two offices for twelve 
years and until 1829, when the politics of the state changed, and Peter 
D. Vroom was elected Governor and Chancellor. After Governor Wil- 
liamson retired from office he served a term as member of the State Coun- 
cil from Essex county, and in 1844 he was elected a delegate to the con- 
stitutional convention to form a new constitution for the state. He was 
elected President of the convention, and held that position until failing 
health compelled him to resign, and Alexander Wurts was elected Presi- 
dent in his place, and got the honor of signing the new constitution. 


Chancellor Williamson was the first Chancellor of the state who 
elevated the court and started it on its business career. Prior to his time 
the business of the court was small and insignificant, and, in fact, it took 
him five years to awake the Bar of the state to its value as a part of the 
judicial system of the state. In 1822 he formulated and published a sys- 
tem of rules for the government of the practice of the court, and from 
that time forward there has been a steady growth in the business of the 
court and its popularity in the state. Governor Vroom took up the work 
which Governor Williamson had so ably begun, and carried it on with 
vigor and usefulness. 

During Chancellor Williamson’s time the decisions of the court 
were not reported and published, so we have no means of judging of his 
work as compared with later chancellors, but tradition has brought down 
his name as one of great distinction. He is regarded as having been one 
of the greatest of equity judges, and, after he retired from the woolsack 
and took up again the practice of the law, he was employed in nearly all 
the great causes which came before the higher courts of the state from 
1830 to the time of his death in 1844, at the age of seventy-seven years. 


Governor Williamson married Anne Crossdale Jouet, a daughter of 
Rev. Cavalier Jouet by his second wife, Mary Hampton. By this union 
two sons were born, Benjamin Williamson and Isaac H. Williamson, jr. 
Both of these sons became members of the New Jersey Bar. 

Benjamin Williamson was born at Elizabethtown in 1809. He was 
prepared for college, and graduated at the College of New Jersey, at 
Princeton, in the class of 1827. He was admitted to the Bar as an attorney 
at November term, 1830, and as counsellor at November term, 1833. 
He was appointed Prosecutor of the Pleas for Essex county in 1844, was 
reappointed by Governor Daniel Haines in 1849, and resigned this posi- 
tion in 1852, when Governor George F. Fort appointed him Chancellor 
of the state, which office he held for seven years, and until February 5, 
1859. In 1861 he was appointed a peace delegate to the convention 
which assembled at Washington in the winter of 1861, to see if the war 
could not be avoided, and the difficulty between the North and South 
settled without resort to arms. He was also sent as a delegate to one or 
two national conventions of the Democratic party, to nominate a candi- 
date for the presidency. He was also a candidate for United States 
senator, and, at cne time, he only lacked a few votes of being elected. 
He died at Elizabeth, December 2, 1892, aged eighty-three years. 

Chancellor Benjamin Williamson married Elizabeth, daughter of 
Rev. Frederick Beasley, formerly Provost of the University of Pennsyl- 
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vania, and later rector of St. John’s Church, Elizabeth. She was a sister 
of Chief Justice Mercer Beasley. Mrs. Williamson died in 1878, and 
Chancellor Williamson never married again. Both Governor Williamson 
and Chancellor Benjamin Williamson had conferred upon them the hon- 
orary degree of LL. D. by the College of New Jersey. 

Taking up the lifework of the subject of our sketch, we must com- 
mence with his work as Prosecutor of the Pleas of Essex county for a 
period of eight years, which he performed with great ability. It was 
during this time that he was employed to defend Eliphelet M. S. Spencer 
for the murder of his wife Adeline M. Spencer, in the Hudson County 
Oyer and Terminer at August term, 1846. The plea was insanity, and 
the defendant was acquitted. 

When he took his seat as President of the Court of Errors and 
Appeals, the first important opinion which he prepared in that court 
was the case of Baldwin v. Campfield, reported in 4th Halsted’s Chancery 
Reports, page 891. This was a review of an opinion of Chancellor Hal- 
sted, and the cause involved the question of a direct, implied and resulting 
trust. This opinion is well-written, clear, concise and to the point, and 
gave him a good introduction into that court. It was in that opinion 
that the Chancellor quoted the remarks of Selden, who said: “For law 
we have a measure and know what to trust to. Equity is according to 
the conscience of him that is chancellor; and as that is larger or narrower, 
so is equity. Tis all one, as if they should make the standard for the 
measure the chancellor’s foot. What an uncertain measure would this 
be? One chancellor has a long foot; another, a short foot; a third, an 
indifferent foot. It is the same thing with the chancellor’s conscience.” 
Chancellor Williamson said: “But this is not so. The principles upon 
which equity is administered are as fixed, as well defined, and as certain 
as those which regulate the proceedings and decisions of the courts of 
common law.” 


During the term of Chancellor Williamson but few important cases 
arose in the state. The most important cause in the Court of Chancery 
was the cause of Giffords, Adm., v. Thorn et al., reported in 1 Stockton 
Ch. R. 702. In that cause Chancellor Williamson had been counsel 
and it was referred to Chief Justice Henry W. Green, who decided it in 
Chancery, and Judge Potts in the Court of Appeals. 

Upon the law side of the Court of Errors the most celebrated case 
was that of Gough v. Bell, settling the riparian rights of the state. In 
that cause Chancellor Williamson had, in connection with Governor 
Vroom, argued the cause for the defendant in the Supreme court, and 
was, therefore, not competent to sit in the Court of Errors. 

While Chancellor Williamson had said that the rules of law in equity 
were as well settled as at law, still, as he progressed in his work as Chan- 
cellor, his mind widened and broadened, so that he met all emergencies 
as they arose. I refer to a cause in my own practice where there was no 
remedy in law or in equity for a cause arising under the new statute secur- 
ing the property of married women. I filed a bill to establish a new 
remedy. The cause is that of Wheaton v. Phillips, reported in 1 Beasley 
Ch. R., page 221. Chancellor Williamson adopted the language of Lord 
Mansfield “that remedies must adapt themselves to the times and to new 
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customs and manners as they arise.” He settled the new rule that I 
applied for and the complainant recovered his claim. 

Chancellor Williamson performed a large volume of work while he 
was Chancellor, and it was work well done. He kept his work up, noth- 
ing lagged behind. So proficient was he in his office that, after a lapse of 
forty years, I have never heard a complaint. 

While he was Chancellor, he administered the equity jurisprudence 
of the state with great success, so much so that he almost universally set- 
tled the law in the cases which he decided. He prepared and published 
in the Court of Chancery and the Prerogative court two hundred and 
ninety-six opinions, and five in the Court of Errors, making three hun- 
dred and one opinions in all. This is an average of forty-three a year. 


Of the two hundred and ninety-six opinions in the Court of Chan- 
cery and Prerogative court, forty-one appeals were taken; of this number 
thirty were affirmed and eleven were reversed. His work, beside that of 
Chancellor Henry W. Green, stands as follows: Chancellor Green, in 
these two courts, published three hundred and forty-two opinions; from 
these opinions thirty-two were appealed, and of this number twenty-six 
were affirmed, of which two were slightly modified and six reversed. 

We see in Chancellor Green’s case that out of thirty-two appeals, 
twenty-four stood without modification; in the case of Chancellor Wil- 
liamson, forty-one appeals were taken, of which thirty were affirmed and 
eleven reversed. Chancellor Green served for six years, and the reversals 
were a little over one a year. Chancellor Williamson served for seven 
years, and his reversals were also little over one a year. This record 
will show Chancellor Williamson to have been a great equity judge: I 
think, much greater than the Bar of the state has conceived him to have 
been. I must express surprise myself at the record. A great judge’s 
fame and reputation is never disclosed until his history is written up. 
In the case of Chancellor Williamson, I am sure that his fame will grow 
from the date of this publication. 

It must be remembered also that Chancellor Williamson stepped out 
of the prosecutor’s office and into the office of chancellor without any 
previous judicial training, at the age of forty-three, while Chancellor 
Green had been Chief Justice of the Supreme court for a period of four- 
teen years, and had presided in the Court of Appeals upon the hearing of 
the appeals from the Chancelior’s opinions. He was also fifty-six years 
old when he was appointed Chancellor, and entered upon the business of 
the court after mature preparation and in the full vigor of his manhood, 
when all the powers of his mind were at their best state. 

Chancellor Williamson’s term expired February 5, 1859. At that 
time the appointing power was divided between the two political parties. 
William A. Newell was Governor, and the State Senate was Democratic. 
Governor Newell selected Abraham O. Zabriskie, a Republican, for 
chancellor, and the Senate desired to retain Chancellor Williamson. 
Upon turning to the newspaper files, I find that the struggle became very 
exciting and very bitter, as most political struggles do. 

I was invited by the editor of the Courier and Advertiser, of Jersey 
City, to prepare a paper on the constitutional question involved, which 
appeared in that paper as an editorial, March 15, 1859. As I read this 
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paper after a lapse of forty years, I think that I need not apologize for its 
insertion here as showing the true grounds upon which the controversy 
rested. 

“The constitution on this subject is very explicit. The language is 
in the following words: ‘Justices of the Supreme court, chancellors and 
judges of the Court of Errors and Appeals shall be nominated by the 
governor and appointed by him, with the advice and consent of the Sen- 
ate.’ Article VII, Section II, of the constitution. 

“The present occasion appears to be a very proper time to discuss 
these powers, as the state is without a chancellor, without any fault of 
the governor. The governor has faithfully exercised and fulfilled the 
obligation imposed upon him by the constitution, and the Senate refuse 
to confirm his nomination without assigning any reason, except they 
have a favorite whom thev desire to fill the office, and that favorite is 
named. 

“Under the above clause of the constitution, who has the right to 
nominate? The answer is: the governor. Has the Senate that right? 
No. It nowhere so appears. Has the governor and Senate that right 
jointly? The answer must be in the negative. The governor has the 
sole right to make the nomination, to name the person, and it is nowhere 
else reposed. And when the Senate attempts to make the nomination, it 
is a direct violation of the constitution which they are sworn to support. 
It cannot even be conceded that the Senate has the right to name the 
person, either in direct terms or by acts and expressions which may 
amount to the same thing. 

“Tt cannot be contended that the Senate and governor should meet 
in caucus and discuss and settle upon this question, for if in such discus- 
sion the Senate should point out the man who should be nominated, and 
the governor should nominate the man so pointed out, it would not be 
the nomination of the governor, but that of the Senate, and the governor 
would be no more and no less than the Senate’s tool. . 

“This elause in our constitution is in the same terms as the clause 
on the same subject in the constitution of the United States. And at the 
time of the adoption of the constitution we believe that President Wash- 
ington met personally with the Senate and made his nominations, and 
they confirmed them, but this was soon found not to be the true rule, and 
it was discontinued, and ever since it has been the practice of the Federal 
and our state government to transmit such nominations to the Senate in 
writing. 

“And we believe that there is no instance on record where the Senate 
of the United States, opposed in politics to the president, has ever re- 
jected nominations on purely party grounds. It is true that Martin Van 
Buren was rejected by the Senate when nominated by the president, but 
not alone on party grounds: cause was assigned by the Senate, but the 
cause did not meet the approbation of the people, and it has generally 
been conceded that his rejection by the Senate was his elevation by the 
people to the presidency of the United States. But President Jackson 
immediately nominated another Democrat to the office, and he was con- 
firmed by an opposition Senate. 
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“We believe that no case has occurred where the Senate of the 
United States has rejected the president’s nominations on party grounds 
alone; and certain it is that no case has occurred under our state consti- 
tution before the present where it has been attempted to be done. The 
Senate has certainly a voice in the matter where the person nominated is 
unfit for the office, and they would be derelict in their duty to the people 
if they did not reject in such a case; and they are, on the other hand, 
bound to confirm the governor’s nominations unless some good cause 
can be given. 

“Tt is to be perceived that the governor has not only the authority to 
nominate, but to appoint. These appear to be distinct powers under 
the constitution, and even if the governor should nominate, and the Senate 
concur in the nomination, we can see no good reason why the nomination 
could not even then be withdrawn unless by practice the confirmation 
of the Senate is considered to settle the matter. In the present case the 
name of Mr. Zabriskie is befcre the Senate in a constitutional way, and 
from the only source from which it can constitutionally come. There is 
no objection to his confirmation upon the score of capacity, for the Bar 
and all concede that in the point of capacity, learning, ability and integrity 
he is in every way qualified and would shed lustre upon the office and 
would be of great service to the state. He should be confirmed and the 
state wrested from the odium that is cast upon her from abroad, that she 
has not the power within herself to administer her own laws.” 


The result of this struggle was that the state was without a chan- 
cellor until March 15, 1860, when Chief Justice Henry W. Green was 
appointed Chancellor by Governor Charles S. Olden, who had been 
elected by the united vote of the Republicans and Democrats. The 
Democrats having lost the election, and their appeal to the people for the 
continuance of Chancellor Williamson as Chancellor having been denied, 
the Chancellor took up the practice of his profession, which he continued 
to the close of his life. 

I was personally acquainted with Chancellor Williamson from the 
time of my admission to the Bar in 1852. I think that his great life work 
commenced when he went back to the Bar in 1859, at the age of fifty years. 
He opened his office in Jersey City, where it continued to be until the 
latter days of his life, when he served office hours only at the law depart- 
ment of the Central Railroad Company of New Jersey in New York City. 

Upon resuming practice he took up railroad work, and devoted a 
greater part of his time to that branch of the law. He mastered it, and 
became so strong and powerful in this line that a review of his work in 
this branch of the law would not result in finding out how many railroad 
causes are reported in which he appeared on one side or the other, for the 
search would result in the attempt to find the important cases in which 
he did not appear. He was for the lease in the great case of Black v. 
The Delaware & Raritan Canal Company, which embraced the lease of 
the United Railroad and Canal Companies to the Pennsylvania Railroad 
Company. 

He was counsel for the Pennsylvania Railroad Company in their 
case against the National Railway, reported in 8 C. E. Green’s Ch. R. 441. 
This cause finally ended in the free railroad law of the state. 
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He was also counsel for the Delaware & Bound Brook Railroad 


Company when they were attempted to be restrained by injunction from 


bridging the Delaware River at Yardley, Pa., thus making a new line of 
railroad between New York and Philadelphia. The case is that of the 
Attorney General v. The Delaware & Bound Brook Railroad Company, 
reported in 12 C. E. Green’s Chancery Reports, page 1. These three 


<auses settled the great railway questions of the state. 


Chancellor Williamson commenced his business life when the charter 
was granted in 1831 for a railroad to run from Elizabethtown to the 
village of Somerville. He continued in the work of that road, through 
its various extensions and change of names until it finally became the 
Central Railroad of New Jersey. He also had much to do with the 
Southern Railroad, which ran from the Raritan Bay to the Delaware Bay. 
He devoted his whole business life to the management of railroads, with 
the exception of the seven years when he was Chancellor. 

This calls to mind a good story which comes to us from Philadelphia. 
The Chancellor was in Philadelphia, and, meeting one of his old friends 
on Chestnut street, was asked if he expected to be in the city in the morn- 
ing. He replied in the affirmative, when his friend said: “I have a case 
on in court where it will be necessary to prove the common law of New 
Jersey, and can you come into court in the morning and do it for me?” 


‘The Chancellor said he would. Being put upon the stand, he was asked 


if he was a counsellor-at-law of the State of New Jersey, to which he 
replied, “Yes.” “And of how many years’ standing?” The Chancellor 
named them. “And been in practice all that time?’ He replied, Yes, 
with the exception of seven years, when he was out of practice. The 


-direct-examination continued to its close. The Chancellor was then 


turned over to the other side. The opposing counsel concluded that he 
would test the Chancellor upon his knowledge of the common law of 
New Jersey and thus break down his testimony. The lawyer commenced: 
“You say that you have been a counsellor-at-law in New Jersey for so 
many years,” naming the years. The Chancellor replied, “Yes.” “You 
say that during that time you were out of practice for a period of seven 
years; will you please tell us what you were doing during those seven 
years?” He replied: “I was Chancellor of the State of New Jersey.” 
The cross-examination speedily closed. 

Outside of his railroad work he found time to do an immense amount 
of other business. He was engaged in the most important criminal 


-causes. He had defended Spencer for wife murder before he was Chan- 


céllor. After his term as Chancellor had expired, he defended Rev. 
Jacob S. Harden for the murder of his wife by poison. 

His practice ran into every branch of the law. There was no legal 
suibject with which he was not familiar. His great fort was his fidelity to 
his clients. Once being employed he knew nothing but his client’s side 
of the case until it was finally ended. In his practice he was a profound 
listener; he heard and gathered all he could from the other side. But in 
relation to his own side, not a syllable leaked out. In a hotly-contested 
case through all our courts, in which the Hon. Isaac W. Scudder and 
myself were employed on one side, and Attorney General Gilchrist and 














202 THE NEW JERSEY LAW JOURNAL. 


Chancellor Williamson, as he is the most sly and slick man at the New 
Jersey Bar.” 

In the progress of a cause the Chancellor cared nothing for etiquette 
and the usual order of things. In the Court of Errors, if he believed the 
success of his cause depended upon the opening argument, and he had 
been employed by some young lawyer, he would make some pretense to 
get away from the court; he would make the opening argument, and 
most likely capture the whole court, and then bundle up his papers and 
leave, and let his young associate finish the case. 

I have known of two causes where he was for the defense, where he 
went into the Court of Chancery and let the causes go by default, and did 
not disclose his defense to the other side. This was to take an appeal 
and get the opening argument in the Court of Appeals. Opposing coun- 
sel has said to me that in both causes the Chancellor captured the Court 
of Appeals in his opening argument, and, while much labor was expended 
by the opposing counsel, the court could not be moved, and the Chancellor 
by his strategy won both causes. 

I come now to the resume of the work of this great man. Taking 
up the law and equity side of his work, he commenced his practice with 
his father at Elizabeth in 1830. He argued his first cause in the Supreme 
court at May term, 1836, and his first cause in the Court of Chancery at 
October term, 1839. The most remarkable fact confronts us. At that 
term nine causes are reported. The Williamsons appeared in seven: four 
having been argued by the governor and three by Benjamin, and it is a 
pity that they were not engaged in the other two, so as to have been in 
all the cases of that term. We also see that the last cause in which the 
Chancellor was engaged in the Court of Chancery was the famous case of 
Stockton, Attorney General, v. Central R. R. Co., reported in 5 Dick- 
inson’s Ch. R. 52. This was the famous cause of the coal combine, 
argued at May term, 1892, and only six months before the Chancellor’s 
death. 

We find that he argued his first cause in the Supreme court in 1836 
and his last cause in that court at February term, 1892, and his last 
cause in the Court of Errors and Appeals at June term, 1892, and, as he 
died December 2, 1892, he literally stepped from the court room into 
his grave. 

His characteristics at the Bar were these: he was a silent, thoughtful 
man, not given to levity, and a much better listener than a talker. He 
was a very discreet man and made many long and faithful friends. He 
was not what might be termed an orator at the Bar, for he made no pre- 
tence in that direction, but in a quiet and winning way he took up his 
cause and presented it to the court, clearly and plainly, but in such a 
captivating form that he elicited the attention of the court, got its con- 
fidence, with arguments short and terse, and with a full development of 
all the facts, and with but brief citation of causes. He could not be 
called a brief lawyer, for he relied but little on briefs, but depended on his 
oral arguments, for if he could not win in that way, he could not win at 
all. He stood alone at the Bar. He had no counterpart. 

It is a remarkable fact that the two Williamsons, father and son, 
with the exception of the seven years when Benjamin was Chancellor, for 
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sixty-two years in the history of our Bar were engaged in the greater 
part of the most important cases which came before our courts, both 
at law and in equity. 

As an equity judge we have already shown that he ranked shoulder 
to shoulder with Chancellor Henry W. Green, and no higher encomium 
could be paid. 

His work in the business world was that of a broad-minded man, and 
was chiefly given to railroad work, which will stand as a tower of strength. 

His love and devotion to his wife and family were very great. I 
have no recollection of any one who mourned the loss of his wife so 
deeply and so long as Chancellor Williamson. For years this loss was 
marked in every line and lineament of his face. He appeared as a crushed 
man as he went about his work. It seemed that this cloud would never 
lift, but, as the years went by, time rolled off the load of anguish and a 
more cheerful attitude was assumed. 

He was a most devoted Christian. His church work was given to St. 
John’s Church in Elizabeth and to the Episcopal denomination. 

He amassed a large fortune. He died full of years. Having been 
loved and honored by men in life, he was mourned and lamented in death. 


JACOB WEART. 
Jersey City, N. J., June 12, 1900. 





MEETING OF THE STATE BAR ASSOCIATION. 


The second annual meeting of the New Jersey State Bar Association 
was held at Atlantic City on June 15 and 16. About forty members were 
present at the first session, on Friday afternoon. 

The interesting feature of this meeting was the address of the Presi- 
dent, the Honorable Samuel H. Grey.. Mr. Grey, following the custom 
of the presidents of the American Bar Association, reviewed the legisla- 
tion of the past year and referred to all the acts of general interest that 
were not purely supplementary in their character. He pointed out the 
characteristic features of the acts and criticised in trenchant language 
those that were objectionable. He referred especially to the dangers to 
personal liberty in the acts concerning juvenile disorderly persons, and 
those that provided for parental discipline by officers charged with enforce- 
ment of compulsory education in the free schools. The Attorney General 
closed his address with brief and appreciative tributes to the characters 
and services of the late Vice President, Chancellor and Attorney General. 
The address was ordered to be printed. 

The election of officers and directors took place at this session, and 
Mr. Eugene Stevenson was eiected President; Mr. Robert H. McCarter, 
First Vice President; Mr. Mark R. Sooy, Second Vice President; Mr. 
Alan H. Strong, Third Vice President; Mr. Charles C. Black, Treasurer, 
and Mr. Albert C. Wall, Secretary. 

The annual dinner was served at the Windsor Hotel at 8.15 the 
same evening. 

Seventy-five or eighty men were present and the ladies who wished 
to hear the speeches sat in the adjoining drawingroom. The Attorney 
General acted as toastmaster, and the guest of honor was Edward M. 
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Paxson, former Chief Justice of the Supreme court of Pennsylvania. 
The Chief Justice made the first speech, and he was followed by Vice 
Chancellor Pitney and Mr. Cortlandt Parker. The dinner was excellent 
and the speeches were interesting and suggestive, and the whole com- 
pany was in rare good humor. 

The next morning the annual address was delivered by Chief Justice 
Paxson, who spoke in a kindly and a simple way of the relation between 
the judges and the lawyers, and, while giving interesting reminiscences 
of his experience at the Bar and his twenty-five years of service on the 
Bench, made many valuable suggestions as to judicial and professional 
character and conduct. The address was received with much applause 
and it was ordered that it be printed in the proceedings of the association. 

The business of this session was the discussion of the report of the 
committee.on the amendment of the constitution with respect to the 
judiciary. This report proposed only two important changes. The 
first changing the composition of the Court of Errors and Appeals, and 
the second recognizing the vice chancellors as judges of the Court of 
Chancery. It was explained by the chairman, Judge Fort, that in view of 
the difference of opinion with regard to what changes should be made, 
it was thought best to propose only such changes as they thought it was 
generally agreed were desirable. The committee, he said, were unani- 
mous in the report which they presented. The report was taken up sec- 
tion by section. Letters were read from Mr. Washington B. Williams 
and Mr. William H. Corbin, asking that final action be deferred until an- 
other meeting, and suggesting further amendments. The first section, 
relating to the Court of Pardons, was referred back to the committee for 
further consideration, after the main question relating to the Court of 
Errors should have been disposed of. The second section brought up this 
question. The first paragraph is “The Court of Errors and Appeals shall 
consist of a chief justice and four associate judges, or any four of them.” 
On this Mr. Cortlandt Parker was the first speaker and he spoke with 
great earnestness against making any change. He spoke of the high 
character of the court, the great service it had done for the state and the 
high reputation of its decisions throughout the country. He said the 
so-called lay judges were no longer all laymen, but were, many of them, 
lawyers of great ability and that, by keeping the court as it is, we secure 
the services upon this Bench of the Chancellor and justices of the Supreme 
court. He urged that we should not make changes for the sake of change 
and begged that we let well enough alone. 

Mr. Howard Carrow spoke on the same side, and insisted that action 
should be postponed until a later meeting. Mr. Charles H. Hartshorne 
suggested another plan by which the Supreme court should be the high- 
est court and an intermediate court should be formed for the transaction 
of local business at common law. 

Mr. Robert H. McCarter, Mr. Edward Q. Keasbey and Senator 
Johnson spoke in favor of the amendment proposed by the committee. 
They insisted that there was no need for delay, since the action of the 
association was not final. They said there had been a demand for this 
change for many years, expressed in various ways, and that every plan 
proposed by any representative body for the amendment of the judiciary 
provided for a small and an independent Court of Appeals. It was sug- 
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gested that the court as now constituted arose out of the circumstances 
of the time when it was created, but that the state now needed and could 
afford to have a separate Court of Appeals, composed of trained lawyers 
who should devote their time to the hearing of cases on appeal and who 
should not be members of the court from which the appeal was taken. 
The resolution to adopt this amendment was carried by a vote of fifty- 
seven to seven. 

The amendment providing that the Court of Chancery should con- 
sist of the chancellor and such number of vice chancellors as shall be 
provided by law, and that the vice chancellors should be appointed by 
the chancellor was carried without division. 

The other sections relating to matters of detail were discussed and 
some were carried and some were referred back to the committee for 
further consideration. 

It was suggested that provision be made for the hearing of a rule to 
show cause in the Supreme court after a trial in the Circuit court or the 
Court of Common Pleas. 

The association adjourned to meet at the State House in Trenton 
on Saturday, November tenth, at 10.30 A. M. 


LENA STIEP ET AL. v. EZRA K. SEGUINE ET AL. 


(N. J. Supreme Court, June 5, 1900). 
Deceit—Pleading.—1. In an ac- and then averred that before the 
tion of deceit, the declaration must delivery of the deed, in order to in- 
clearly show that the plaintiff relied duce the plaintiff to purchase the 





on the false representations of the 
defendant. 

2. Therefore, a declaration 
which first alleged a conveyance of 
real estate by the defendant to the 


property and to deliver over the 
consideration money, the defendant 
falsely and fraudulently represented 
the amount due on a mortgage 
against the property, is not good. 








plaintiff for a valuable consideration 


Demurrer to declaration in an action of tort for deceit in the sale 
of real property. 

The declaration averred a conveyance of a certain tract of land in 
Bayonne by the defendant to the plaintiff for a valuable consideration, and 
then laid the deceit as follows: 

“And for that whereas, the said defendants, on the day and year last 
aforesaid, and before the delivery of the deed aforesaid, in order to induce 
the plaintiff, Lena Stiep, to purchase the said property as mentioned in 
said deed and to deliver over to them the consideration money as therein 
mentioned, falsely and fraudulently represented to the said plaintiff, Lena 
Stiep, that all the interest money due and to grow due under the mort- 
gage to the Equitable Life Assurance Society of the United States as 
aforesaid, had been paid by them up to January 20, 1898, and produced 
to said plaintiff, Lena Stiep, what purported to be a receipt for the last 
installment of interest on said mortgage due on said last named date, 
whereas in truth and in fact said plaintiffs aver that said interest had 
not been paid, and that said mortgage was at that time in process of 
foreclosure in the Court of Chancery of New Jersey for non-payment of 
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said interest, and that these facts were known to said defendants at the 
time of said sale, and that said plaintiffs were not informed of the same 
until a long time afterwards, to wit, the tenth day of August, 1898, and 
after said property had been advertised for sale under said foreclosure 
proceedings, by means whereof and by reason of said false and fraudulent 
representations made by said defendants to said plaintiff, Lena Stiep, said 
Lena Stiep was compelled to expend a large sum of money, to wit, five 
thousand dollars, in and about the purchase of said premises aforesaid 
under said foreclosure proceedings in order to save a complete loss of the 
same to her. pon 

“By means whereof said plaintiffs are damaged in the sum_of five 
thousand dollars and therefore they bring their suit, etc.”’ 

Mr. Seguine having assigned several causes for demurrer, had argued 
the first, to wit, “that it does not allege that the plaintiffs relied upon and 
acted upon his promises or representations of the defendants or because 
of such representations they paid out or expended any money,” when he 
was stopped by the court. 


Mr. Charles J. Roe and Mr. Charles C. Kelly for the plaintiff con- 
tended that the averment of a conveyance being made and money paid, 
while pleaded before the matter of deceit, could be inferred as made on 
the strength of the representations. 


But the COURT (Depue, C. J., Gummere, Ludlow and Fort, J. J.), 
being inclined against the contention, the plaintiff took a rule to amend 
on payment of costs. 





JOHN RUEBECK ET UX. v. DAVID B. HALLINGER. 


(Main Supreme Court, June 6, 1900). 


Husband and wife—Actions ex thereto in his own right, under 
delicto—Verdict.—1. In actions ex section 22 of the Practice act, the 
delicto for injuries to the wife, jury must assess the damages of 
where the husband adds claims _ each plaintiff separately. 


Trespass vi et armis, brought by husband and wife, for an assault 
and battery on the wife, with intent to ravish. The husband added a 
count for the injury in his own right, per quod consortuim amisit, pur- 
suant to section 22 of the Practice act. The action was tried before Gar- 
rison, J., at the Camden circuit, and the jury returned a verdict finding 
the defendant guilty, and assessed the damages, as follows: “And they 
assess the damages of the said plaintiffs on occasion thereof, over and 
above his costs and charges by them about their suit in this behalf ex- 
pended to the sum of one thousand dollars.” 


Mr. George H. Peirce for the rule, cited Consolidated Traction Co. 
v. Whelan, 31 Vroom 154, 156. 
Mr. F. A. Rex contra. 


DEPUE, C. J.: We can really have no doubt as to this case. The 
joinder of these separate claims, in different rights, was unknown to the 
common law, and is of purely statutory authority. It necessitates the 
assessment of damages separately. Here the jury has assessed the dam- 
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ages generally in favor of both plaintiffs. There was some evidence of 
damages sustained by the husband in his own right, but how much the 
jury found for him cannot appear. There is no way in which we can 
apportion their verdict, nor other means by which it may be corrected. 
It must, therefore, be wholly set aside and a new trial ordered. 


GUMMERE, J.:, The amount of the husband’s recovery belongs to 
him; and that of the wife’s, to her separate estate. 
Ludlow and Fort, JJ., concurred. Rule absolute. 


PAULINE C. McGEAN r. JAMES J. McGEAN. 
(N. J. Court of Chancery, June 22, 1900). 


Divorce— Desertion—Change of domicile. 


Petition for divorce. 

Heard ex parte. 

On exceptions to Master’s report declining to advise a decree for pe- 
titioner. 


Miss Mary Philbrook for petitioner. 


PITNEY, V. C.: The petition was filed on the 3d of October, 1899. 
On failure to find the defendant within the state for service of process, 
order of publication was taken against him as a non-resident. No ser- 
vice of any kind was made within the state. He did not appear, and the 
usual order of reference was made to a master to take depositions and 
report. 

The ground of relief alleged in the petition is desertion. 

The master reported against the divorce on two grounds. First: 
that it did not sufficiently appear that the desertion complained of was 
willful and continued for the period of two vears. Second: that the peti- 
tioner was not a domiciled resident of the State of New Jersey. 

Exceptions to this report were filed, and came on for hearing, and 
the petitioner was permitted to produce further proofs in support of her 
case, by evidence taken orally before the court. 

The facts developed are as follows: Petitioner and defendant, at the 
time of the marriage, were both domiciled residents of the City of Brook- 
lyn, in the State of New York, and neither of them had ever lived in 
New Jersey. They were married on September 9, 1897, in the City of 
New York, cohabited for one night, and then separated for a few days 
by mutual consent. They saw one another in the petitioner’s mother’s 
parlor for one evening a few days after the marriage. The defendant 
then lived at his mother’s house in Brooklyn. He was dissipated and 
worthless to the last degree. 

Shortly after, and during the month of September, he wrote the 
petitioner an abusive and offensive letter, in which he called her vile 
names, and stated, in effect, that she had taken advantage of him while 
drunk to marry him, that the marriage was not binding, and that he 
would not recognize it. 

The petitioner and her mother (her father being disabled by impaired 
health) at once consulted counsel, and were advised by him that the peti- 
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tioner had and could have no remedy in the State of New York, and ad- 
vised her to go to New Jersey. 

Petitioner then, on October 1, 1897, came to Jersey City, and took 
up her abode with a Mr. and Mrs. Nelson, friends of her father and 
mother. Mr. Nelson belongs to the fire department of Jersey City, and 
is away from home at night continuously, except one night in ten. His 
wife and children occupy apartments, without a spare room. The peti- 
tioner occupied the same room with Mrs. Nelson, assisted her in domestic 
work, and paid four dollars a month for board. She visited her mother 
in Brooklyn frequently. 

This petition was filed on the 3d of October, 1899, barely two years 
from the time the petitioner swears that she took up her residence in 
New Jersey. 

The avowed object of coming here was to obtain a divorce from 
her husband. She swears that she intends always to live in New Jersey, 
and her mother swears that as soon as she and her husband can dispose 
of some real estate they have in Brooklyn they intend also to come to 
New Jersey and live. 

It is quite manifest that the reason why the petitioner came to New 
Jersey was that by the laws of New York she could not obtain a divorce 
from her husband on the ground of desertion, while that matrimonial 
offense is sufficient in New Jersey. 

With regard to the first ground taken by the master, I am not sure 
that the evidence does not warrant the belief that the desertion by the 
husband was from the beginning sufficiently decided and obstinate to 
warrant him in finding otherwise than as he did on that point. It is 
quite certain that what occurred during the month of October and part of 
November, 1897, did show his intention unmistakably. 

But without passing upon that ground relied on by the master, I 
think that the second ground, namely, the lack of bona fide domiciled 
residence in New Jersey, is fatal to the petitioner’s claim. 

A long line of cases in this state has settled beyond dispute the ground 
of jurisdiction to entertain suits for divorce where the defendant is a non- 
resident, and is not served with process within the jurisdiction of the 
state, and does not appear to the suit, and that is, that there must be a 
bona fide domiciled residence by the complainant or petitioner within 
the state for the requisite period. I refer to Doughty v. Doughty, 1 
Stew. 581; Fairchild v. Fairchild, 8 Dick. 678; Felt v. Felt, 12 Dick. 101; 
S. C., 45 Atl. R. 105; Streitwolf v. Streitwolf, 41 Atl. R. 876; S. C., 43 Atl. 
R. 683; Dumont v. Dumont, 45 Atl. R. 107. 

The character of the required domiciled residence in a case like this 
is stated in this wise by Justice Gummere, speaking for the Court of 
Errors and Appeals, in Magowan v. Magowan, 12 Dick. 324: “To effect 
a change of domicile, not only must the residence of the place chosen for 
the new domicile be actual, but to the factum of residence there must be 
added the animus manendi.” 

In each of the cases of Streitwolf v. Streitwolf and Dumont v. Du- 
mont, the plaintiff swore most positively in the foreign jurisdiction when 
applying for his divorce, that it was his intention always to reside in the 
territorial jurisdiction of the court; and the court acted upon that declara- 





NEW JERSEY COURT OF CHANCERY. 


tion; but in both cases the divorce was no sooner granted than the parties 
were back at their former residence, and, in the Dumont case, engaged 
in his former business. In fact, it is quite common knowledge that in all 
these cases where parties leave one jurisdiction and take up a nominal 
residence in another for the purpose of taking advantage of the favorable 
laws of that jurisdiction to obtain a divorce, they invariably push their 
conscience to the point of swearing in the most solemn manner that they 
intend to make that place their permanent residence; but the intention is 
changed as soon as the divorce is granted. 

The evidence in this case does not satisfy me that the petitioner took 
up her residence, such as it was, in New Jersey, for the purpose of making 
this her permanent home; and I am, therefore, of the opinion that this 
court obtained no jurisdiction to pronounce a decree of divorce between 
the parties. 

The master’s report must be sustained, and the petition dismissed. 
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(Abstracts of Recent Opinions). 


Creditors’ bill—Assets—Parties.—1. A creditors’ bill, alleging that 
the debtor agreed with creditors for the appointment of a committee who 
should direct a trustee of his property to make such sales, conveyances, 
etc., as it might direct, and that such committee preferred themselves and 
others in the distribution of the property, and praying a refunding of such 
part of the assets to the trustee in excess to a pro rata distribution among 
all the creditors, is insufficient for failure to make such trustee a party, 
since, being the custodian of the property, it was necessary that it be made 
a party to enable the court to make a complete determination of the suit. 
2. Where unpaid creditors were numerous, a creditors’ bill to recover 
assets, brought on behalf of complainants and all other unpaid creditors, 
was not demurrable for failure to join all of such creditors as parties who 
had a common interest in the fund. Dobbins v. Coles. (Mr. Samuel H. 
Robbins and Mr. Mark R. Sooy for complainants. Mr. George H. 
Peirce and Mr. Edward G. Bleakly for defendants). Opinion by REED, 
V. C., February 18, 1900. 


Divorce—Attacking decree—Domicile.—It may be shown, in a suit 
attacking a decree of divorce granted in another state, that complainant 
in the divorce suit was not domiciled in the other state, and that defend- 
ant in such suit was not served with process within such state, though 
the court therein, misled by fraud, found such domicile to exist. Potts v. 
Potts. (Mr. Charles B. Storrs for complainant. Mr. John R. Hardin 
for defendant). Opinion by REED, V. C., February 20, 1900. 


Setting aside conveyance.—A voluntary conveyance by an illiterate 
man, unaccustomed to business transactions, of substantially all his 
property, in making which he did not have the benefit of independent, 
competent and disinterested counsel, to make him fully understand, real- 
ize and appreciate the full practical effect and consequence of the deed 
during his lifetime, though he was told generally that it conveyed the 
property, and which contains no provisions to effect the understanding 
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of the parties that he was to retain the use and benefit of the property 
during his life, will be set aside. White v. White et ux. (Mr. Alan H. 
Strong for complainants. Mr. Silas D. Grimstead for defendants). Opin- 
ion by PITNEY, V. C., February 23, 1900. 


Quieting title—Possession—Evidence.—1. In order to have a right 
to file a bill to quiet title, etc., under 3 Gen. St., p. 3,486, it is not neces- 
sary that the possession of the complainant shall be shown to be adverse, 
in the sense required of a party who claims title by adverse possession 
against a proven documentary title. The complainant’s possession is suf- 
ficient to meet the jurisdictional requirements if it is peaceable, and under 
a claim to the ownership of the premises. 2. Where the acts of posses- 
sion are proven to have been done without dispute, under a belief and 
claim on the part of the complainant that she owned the premises, and 
show an occupation and use of the property for all of the purposes for 
which its nature enabled it to be used, it is a sufficient exhibition of the 
peaceable possession under claim of ownership required by the statute. 
Blakeman v. Bourgeois. (Mr. H. M. Snyder for complainant. Mr. G. 
A. Bourgeois and Mr. S. W. Beldon for defendants). Opinion by 
GREY, V. C., February 24, 1900. 

Bankruptcy—Jurisdiction—Pendency of action—1l. A state court 
has jurisdiction of a suit by a trustee in bankruptcy to set aside a transfer 
by the bankrupt, made within four months before the petition in bank- 
ruptcy was filed, giving a preference, though it is void only under the 
bankruptcy act. 2. A suit in a state court by a trustee in bankruptcy to 
set aside a transfer of chattels by the bankrupt, giving a preference, is not 
abated by the fact that after the petition in bankruptcy was filed, and 
before the adjudication in bankruptcy, the creditors filed a petition to the 
United States district court, praying that the transferee be enjoined from 
disposing of the property, on which injunction issued, but nothing further 
was done; this not showing pendency of another suit, as the creditors 
could not further prosecute it. Bindseil v. Cashion. (Mr. Joseph D. 
Gallagher for complainant. Mr. Robert H. McCarter for defendants). 
Opinion by PITNEY, V. C., February 27, 1900. ‘ 

Injunction—Mortgage—Chattel mortgage to secure surety—1l. A 
complainant, alleging that the property on which defendant had levied 
was excluded from liability for the debt by the terms of the mortgage in 
satisfaction of which the levy had been made, is entitled to an interlocu- 
tory injunction restraining the sheriff from selling the property. 2. 
Where the complainant was granted an interlocutory injunction restrain- 
ing the sale of a plant, on the ground that it was excluded from liability 
for the debt by the terms of the mortgage in satisfaction of which the levy 
had been made, and the defendant showed by a cross bill that the com- 
plainant was only a surety, and had executed the mortgage to him to 
secure the debt of another, and, to protect himself, had taken a chattel 
mortgage on the plant in question, and had secured title to it by virtue 
of such chattel mortgage, the defendant is entitled to an interlocutory 
injunction restraining the complainant from incumbering or disposing of 
the plant. Streeter v. Seigman. (Mr. William W. Benthall and Mr. N. 
Henry Stevens for complainant. Mr. Louis H. Miller for defendant). 
Opinion by GREY, V. C., March 6, 1900. 
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Trusts—Construction.—A deed of trust of a mortgage belonging to a 
testator provided for the payment to the testator’s widow of the interest 
on the mortgage, or so much thereof as she might desire, and the balance 
to testator’s two children, equally, and that on the widow’s death the 
mortgage, “with all accumulations of interest,” should be assigned equally 
tothe children. The interest on the mortgage was payable semi-annually, 
and the payments to the widow were to be made semi-annually. Held, 
that the interest accruing between the date of the last payment to the 
widow and her death belonged to the children. Lewis v. Towar. (Mr. 
Cortlandt Parker for complainants. Mr. C. H. Hartshorne for defend- 
ants). Opinion by EMERY, V.C., March 24, 1900. 


Specific performance—Power of sale—Execution.—1. Specific per- 
formance of a contract for sale will be decreed although the title is claimed 
to be disputable, where it appears that the doubts suggested relate to 
steps in the title which are fully presented to the court, the validity of 
which can readily be determined, and which, when examined, present no 
obstacle to the making of an efficient deed under the contract, passing a 
merchantable title in fee simple. 2. A power of sale given to executors 
which authorizes them to sell and convey all the testator’s real estate 
at their discretion, is efficient to support a sale by the executors, not only 
of all the territorial extent of the lands whereof the testator died seised, 
but also of all his title interest therein; and their sale under the power will 
devest the estate of residuary devisees, and of all those claiming under 
them. 3. Such a power does not lose its efficiency because the debts and 
legacies are paid, nor by mere lapse of time, when it may still be used to 
accomplish purposes which the testator may have had in view, or to carry 
into effect the conversion, and setting apart a share to be held in trust for 
one of the testator’s children, according to the terms of his will. 4. The 
right of the executors to execute the power, and thereby to convey the 
fee whereof the testator died seised, is superior to the right of partition 
held by the purchaser of an undivided interest from a residuary devisee. 
Hatt v. Rich; Backus v. Hatt. (Mr. Philemon Woodruff for complainant 
in the’ bill for specific performance and for defendants in the partition 
suit. Messrs. De Witt & Provost for complainant, Edmond P. Backus. 
Mr. Louis Hood for defendants, Rich and wife). Opinion by GREY, V. 
C., March 26, 1900. 


Depositary—Duties—Equitable assignment.—1l. Money delivered 
to a depositary to be paid to an association only upon the further direc- 
tion of the depositors will not be assumed to have been directed to be 
paid because the depositors afterwards proved claims against the associa- 
tion in sums corresponding in amount with the deposit money, but in no 
way referring to it. 2. To support a claim of an equitable assignment of 
money on deposit, there must be proof of an appropriation of the identical 
fund. Gray v. Pfeiffer. (Mr. Howard W. Hayes for complainant. Mr. 
Howard Carrow for defendant). Opinion by GREY, V. C., March 30, 
1900. 


Receivers—Supplementary proceedings.—1. 2 Gen. St., p. 1,423, sec. 
41, authorizes any judge of the court out of which an execution issues 
to order discovery before himself or a designated Supreme court commis- 
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sioner. Section 26, p. 1,419, provides that, when taken by a commis- 
sioner, the examination shall be certified by the judge making the order, 
who may appoint a receiver subject to the orders of said court. Held, 
that where one judge ordered discovery, and another appointed a re- 
ceiver, such appointment was invalid, since the same judge must do both. 
2. The validity of an order appointing a receiver in supplementary pro- 
ceedings may be attacked in a proceeding by such receiver to perfect 
title to the judgment debtor’s choses in action. 3. Where the validity of 
the appointment of a receiver in supplementary proceedings was attacked 
in a suit by him to perfect title to the debtor’s choses in action, and sub- 
sequently the receiver was reappointed properly, such reappointment 
could not be set up by a supplementary bill, since the receiver’s right to 
sue was fixed at the time of filing the original bill. (Guild v. Meyer. 
(Mr. R. H. McCarter for complainant. Mr. Samuel Kalisch for defend- 
ant, Metzger). Opinion by EMERY, V. C., April 19, 1900. 


Lien on land—Fraudulent conveyance.—Agreement under seal of a 
debtor that when he shall effect a sale of his house the proceeds shall be 
immediately devoted to payment of a certain indebtedness, does not create 
a lien on the land; so as to make a fraudulent conveyance of the land 
void against such creditor, under the statute of frauds (2 Gen. St., p. 
1,604). American Pin Co. v. Wright. (Mr. Frank E. Bradner for com- 
plainant. Mr. Edwin B. Goodell and Mr. Frank P. McDermott for de- 
fendants). Opinion by PITNEY, V. C., April 20, 1900. 


Equity—Trade-marks—Preliminary injunction.—1. The marking or 
weaving of the complainant’s name on the selvedge or margin of silk 
manufactured by it is nothing more than a method of marking the manu- 
facturer’s name on his goods, and cannot be protected as a patented pro- 
cess or trade-mark, though complainant first introduced the method in 
this country. 2. Complainant manufactured silk, and marked on the 
selvedge “The Stirling Silk Company,” and defendant subsequently put 
on the market a silk marked on the selvedge “The Sterling Silk Com- 
pany,” and on the selvedge the word “Wear” was added to “Guaranteed,” 
and there was a difference in the spacing between the words. Held, that 
complainant had a prima facie case for proetction against the use of the 
name in the manner shown, since “Stirling” and “Sterling” were eadem 
sonantia, and there was no difference substantial enough to prevent prob- 
able misleading to the retail purchaser. 3. Where the alleged infringe- 
ment of the complainant’s name, and method of its use, commenced, in 
June, 1899, and in October complainant advertised itself as the owner of 
the name and right to its use, and filed a bill for injunction, in March, 
1900, the delay was fatal to a preliminary injunction, where it appeared 
defendant was able to respond to any decree for an accounting that might 
be rendered, unless the balance of inconvenience resulting from restrain- 
ing defendant, pending trial, if defendant were ultimately successful, was 
much less than that of refusing to restrain defendant if complainant were 
successful. 4. Where complainant advertised that its method of marking 
its name on the selvedge of silk was patented, and no patentright existed, 
such action was ground for refusing complainant a preliminary injunction 
against one alleged to be infringing complainant’s name and method of 
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use, where it did not appear that the necessity for such interference was 
absolutely imperative. Stirling Silk Mfg. Co. v. Sterling Silk Co. (Mr. 
J. D. Bedle and Mr. McGee for complainant. Mr. Eugene Stevenson for 
defendants). Opinion by EMERY, V. C., May 2, 1900. 


Mortgages—Foreclosure—Owner.—1. The owner of mortgaged 
lands, who is not the obligor in the bond, is entitled to redeem at any 
time before sale, and is entitled to a delivery of the mortgage canceled, 
or for cancellation, on payment thereof. 2. Petition in the foreclosure 
suit is the proper remedy to procure delivery of a mortgage for cancella- 
tion, on payment thereof after decree of foreclosure and sale has been 
rendered. 3. Where uncontradicted affidavits in support of the petition 
of an owner of mortgaged premises, filed after payment of the mortgage, 
to procure a delivery thereof after its foreclosure and sale of the land 
had been decreed, show such payment was made on promise to execute 
the necessary papers, and that demands for delivery of the mortgage and 
for a satisfaction piece have been refused, costs will be granted on such 
petition. Howards Sav. Inst. v. Essex Building and Loan Ass’n. (Mr. 
Trimble for the motion. Mr. MacDonald for complainant). Opinion by 
EMERY, V. C. 


Certiorari—Dismissal—Constitutional law.—The prosecutor sued 
out a certiorari to reverse a judgment rendered against him on a com- 
plaint which purported to rest on a penal statute, and assigned various 
reasons for reversal; the first being that the complaint failed to show the 
commission of an offense within the statute, and others being that the 
statute was unconstitutional. Afterwards, by stipulation, he confined his 
objections to the constitutional questions. Held, that, as the complaint 
did not present a case within the statute, the constitutional question should 
not be considered, and the writ should be dismissed. State (Forgerson, 
Prosecutor) v. Board of Health of City of Newark. (Mr. John L. Swayze 
for prosecutor. Messrs. Coult & Howell for defendants). Argued be- 
fore Gummere, Ludlow and Dixon, JJ. Opinion by DIXON, J., Feb- 
ruary 26, 1900. 


Intoxicating liquors—Disorderly house.—While the habitual sale of 
liquor without a license will not sustain an indictment for keeping a dis- 
orderly house, it will be sustained when, in addition thereto, it is shown 
that persons, some of whom were of ill repute, were permitted to remain 
upon the premises and become intoxicated. Jannone v. State. (Mr. 
Lewis H. Miller for plaintiffs in error. Mr. Jonathan W. Acton for the 
state). Argued before the Chief Justice and Depue, Van Syckel and Lip- 
pincott, JJ. Opinion by VAN SYCKEL, J., February 26, 1900. 


Master and servant—Personal injuries—Where plaintiff, who was a 
brakeman in defendant’s switch yard, was injured by a brake wheel com- 
ing off, the evidence showed that it had been inspected the day before, 
and a nut placed on the brake staff, but left the question in doubt whether 
or not the nut was on at the time of the accident, a verdict for plaintiff 
should be set aside, since, if the nut was on, proper inspection was the 
only duty required of the defendant, and, if it was off, it constituted an 
obvious danger, for which the company was not liable. Ahearn v. Cen- 
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tral R. Co. of New Jersey. (Mr. Fred C. Marsh for plaintiff. Mr. 
Richard V. Lindabury for defendant). Argued before Magie, C. J., and 
Depue, Van Syckel and Lippincott, JJ. PER CURIAM, February 26, 
1900. 


Justice of the peace—Practice.—A justice has no jurisdiction, in the 
absence of defendant, to enter a judgment against the latter in a case 
which he took under advisement at the close of the evidence, where no 
adjournment was taken, and no notice was given to the parties of his 
intention to enter the judgment. Holland v. Chester. (Mr. A. A. 
Howell for prosecutor. Mr. James A. E. Hildreth for defendant). Ar- 
gued before Dixon, Gummere and Ludlow, JJ. PER CURIAM, Feb- 
ruary 26, 1900. 


Railroads—Obstruction of streets—City ordinance—Jurisdiction— 
Certiorari—A city ordinance prohibited a railroad from obstructing any 
street longer than necessary for the safe and expeditious discharge of pas- 
sengers,-or for the making up of freight trains, and declared that, when 
a train obstructs a street longer than five minutes, it should be broken 
on request of a person wishing to cross. Held, that where a complaint 
for violation of such ordinance before a police justice failed to allege that 
the obstruction continued longer than necessary, or that a request was 
made to break the train, the proceedings would be set aside on certiorari 
to the Supreme court for want of jurisdiction. State (Central R. Co. of 
New Jersey, Prosecutor) v. Treasurer of City of Elizabeth. (Mr. R. V. 
Lindabury for prosecutor. Mr. James C. Connolly for defendant). 
Argued before Dixon, Ludlow and Collins, JJ. PER CURIAM, March 
19, 1900. 


District courts—Jurisdiction—Title to land—Dismissal.—1. District 
courts have no jurisdiction in causes where the title to lands or real estate 
may come in question, and in an action in such courts to recover back 
money paid by the purchaser upon a contract for the conveyance to him 
of lands and real estate, upon the ground that the defendant with whom 
the contract to convey was made had no marketable title to convey, if 
the right of recovery depends upon an adjudication of the title of the 
defendant, the action should be dismissed for want of jurisdiction in the 
district court to try and determine the same. 2. Where documentary or 
other evidence of the title to lands is relied on, the district court should, 
upon the admission of such evidence, dismiss the action. The want of 
jurisdiction over the subject matter is fundamental, and, it appearing in 
the record, may be taken advantage of at any time. State (Whalen, 
Prosecutor) v. Buttoro. (Mr. James F. Minturn for prosecutors. Mr. 
John I. Weller for defendant). Argued before Lippincott and Gum- 
mere, JJ. Opinion by LIPPINCOTT, J., March 26, 1900. 


Certiorari—Highway assessments—Review.—1l. An _ assessment 
made and confirmed under “An act to provide for the permanent improve- 
ment of public roads of this state,” approved March 22, 1895 (P. L., p. 
424), which act provides that assessments, when confirmed by the circuit 
court, shall be final and conclusive, may nevertheless be reviewed by this 
court on certiorari, where the prosecutor challenges the right to impose 
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any assessment at all upon his lands. 2. To come within the territorial 
range of assessment permitted by said act, namely, “lands and real estate 
fronting or bordering on the road or section thereof improved,” the land 
assessed must at some point adjoin the section of road improved. State 
(Erisman, Prosecutrix) v. Board of Chosen Freeholders of Burlington 
County. (Mr. Mark R. Sooy for prosecutrix. Mr. Charles K. Chambers 
for defendant, Burlington county. Mr. Eckard P. Budd for defendant, 
Mansfield township). Argued before Garrison and Collins, JJ. Opinion 
by COLLINS, J., March 29, 1900. 


Corporation—Service of summons—Authority of president.—1. 
Acknowledgment of service of summons by the attorney of a corporate 
defendant submits the person of the corporation to the jurisdiction of the 
court. 2. The president of a corporation virtute officii has authority to 
employ an attorney to defend a suit brought against his company. 3. 
Failure to return a summons into court upon the day on which it is 
made returnable is an irregularity which can only be taken advantage of 
by the plaintiff in the suit. 4. The time allowed by section 105 of the 
practice act for the filing of a plea is given solely for the benefit of the 
defendant, and he may waive that benefit, and consent to the entry of 
judgment, before the expiration of the statutory period given to him 
within which to plead. 5. A judgment at law which is fraudulent as 
against certain of the creditors of an insolvent corporation, but valid as 
against others, will not be set aside by the court in which it was entered, 
at the instance of the receiver of such corporation, by reason of the fraud. 
The rights of those creditors, as against whom the judgment is fraudu- 
lent, can be protected in the distribution of the company’s assets by the 
court having control of that matter. Beebe v. George H. Beebe Co. 
(Mr. Philemon Woodruff for plaintiff. Mr. E. A. S. Man for the rule). 
Argued before Depue, Gummere and Ludlow, JJ. Opinion by.GUM- 
MERE, J., April 5, 1900. 


City streets—Change of grade—Award of damages—Laches.—l. 
The act of May 7, 1889 (P. L., p. 378), relating to the change of grade 
of streets in the cities of this state, requires that, when the owners of 
houses or other buildings standing upon a street are injuriously affected 
by a change in the grade thereof, the municipal authorities shall, at one 
and the same time, award damages for all such injuries, and assess such 
damages upon the lands and real estate benefited by the improvement, in 
proportion to the benefits received. 2. The City of Elizabeth, after 
changing the grade of certain portions of three of its streets, refused to 
recognize its liability for injuries to abutting property owners resulting 
from such changes in grade, for the reason that it was exempted by its 
charter from such liability, and was not, as it claimed, affected by the act 
of May 7, 1889. One C., an abutting owner upon each of these streets, 
thereupon began suit to enforce the liability of the city under the statute 
of 1889 for the damages done to his property by these grade changes. 
The remaining owners took no steps to establish their rights uatil 
after the determination of C.’s suit, and the consequent action of 
the city thereon. Held, that such owners were justified in assuming 
that, if it should be finally determined by the C. litigation that the statute 
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of 1889 applied to the City of Elizabeth, the municipal authorities would 
then proceed to assess all damages and benefits accruing from these 
changes of grade in the manner provided by that statute, and were not 
guilty of laches in not sooner instituting legal proceedings for the en- 
forcement of their rights. State (Rogge, Prosecutor) v. City of Elizabeth. 
(Mr. George T. Parrot and Mr. R. V. Lindabury for prosecutors. Mr. 
James C. Connolly for defendants). Argued before Depue, Gummere 
and Ludlow, JJ. Opinion by GUMMERE, J., April 13, 1900. 


Judgment—Changing to special verdict.—1. Intestate died in New 
Jersey, leaving a life insurance policy, issued in New York by defendant 
company, payable to his executors, administrators and assigns, and not 
liable, under the law, for his debts. On the widow’s renunciation and 
petition, plaintiff was appointed administrator, subrhitted proofs of loss 
to defendant company and demanded payment. Afterwards the widow 
took out letters in New York, and brought suit against defendant; and 
plaintiff, refusing to intervene, though notified, commenced an independ- 
ent action against defendant. Held, that the New York court having 
first obtained jurisdiction, its judgment could be pleaded in bar to plain- 
tiff’s action. 2. Where a case reserved is defective, in not stating that 
leave was given to turn the case reserved into a special verdict, that a 
writ of error might lie thereon, the nisi prius judge will be directed to 
amend his certificate to show such fact. Traflet v. Empire Life Ins. Co. 
(Mr. George M. Titus for plaintiff. Mr. Anderson Price and Mr. Andrew 
J. Shipman for defendant). Argued before Magie, C. J., and Depue, 
Van Syckel and Lippincott, JJ. Opinion by DEPUE, J., April 16, 1900. 


NEW JERSEY SUPREME COURT. 








(Abstracts of Recent Opinions). 


Indictment—Amendment.—The conclusion of an indictment, al- 
though prescribed by the constitution, is nevertheless merely formal, and 
therefore the indictment in that regard is subject to amendment under 
statutory authority. State v. Minford. (Mr. David J. Pancoast for the 
State. Mr. Clarence L. Cole for defendant). Argued before Garrison 
and Collins, JJ. Opinion by COLLINS, J., February 26, 1900. 


New trial—Newly-discovered evidence.—1. Upon a rule to show 
cause why a verdict should not be set aside, and a new trial had, on the 
ground of newly-discovered evidence, the newly-discovered evidence must 
be of such a character that it would probably change the result. It must 
be such evidence as would probably produce on another trial the opposite 
result. 2. The question whether it would probably change the result 
upon a new trial, or probably produce the opposite result, is one for the 
decision of the court before whom the rule to show cause is to be heard 
and determined. The question whether a new trial, under all the circum- 
stances of the newly-discovered evidence, should be granted, is for the 
discretion of the court before whom the rule is heard. 3. The partyseek- 
ing a new trial upon newly-discovered evidence must show by evidence 
not merely general, but circumstantial in its character, that due diligence 
was exercised to produce it on the former trial; and especially is this so 
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after a second trial is had, and the need of it has been, or should have 
been, discovered. 4. If the newly-discovered evidence is of the same 
general character and cumulative of that produced on the trial, and merely 
additional or corroborative of such evidence, and merely mutiplying the 
number of witnesses on the one side or the other, a new trial will not 
be granted. Hoban v. Sandford & Stillman Co. (Mr. Warren Dixon for 
plaintiff. Mr. James B. Vredenburgh and Mr. Charles C. Black for de- 
fendant). Argued before Magie, C. J., and Depue, Van Syckel and Lip- 
pincott, JJ. Opinion by LIPPINCOTT, J., February 26, 1900. 


surglary—lIntent to steal—When, to justify a conviction upon an 
indictment, an intent to steal must be proved, it is error to charge that a 
mere taking of property will justify the inference of such intent, if the 
circumstances appearing in proof may justify, also, the inference that the 
taking was without intent to permanently deprive the owner of his prop- 
ctty therein, but was a mere incident of a reprehensible trespass, for which 
a civil action for damages would lie. Bullitt v. State. (Mr. Robert H. 
McCarter for plaintiff in error. Mr. Lindley M. Garrison for the State). 
Argued before the Chief Justice and Depue, Van Syckel and Lippincott, 
JJ. Opinion by MAGIE, C, J., February 26, 1900. 
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MR. JOB H. LIPPINCOTT. 

Justice Job H. Lippincott, of the 
New Jersey Supreme court, died 
suddenly at his home in Jersey City 
on July 5, of heart trouble. His 
family, consisting of his wife and 
one son, were at his farm, in Vin- 
centown, Burlington county. Jus- 
tice Lippincott was fearless in his 
pursuit of right and his determina- 
tion to enforce the laws, and only 
a few days before his death he re- 
buked the present grand jurors for 
failing to indict thieves and gam- 
blers, and had summoned them to 
appear before him to be interro- 
gated, as it was reported that they 
had decided to pay no heed to the 
court’s charge. It is to this fact 
that some attribute the excitement 
that resulted in the fatal attack. 

He was born near Mount Holly, 
November 12, 1842. He was rear- 
ed on his father’s farm at Vincen- 
town, and received a common 
school education. At the age of 
eighteen he attended a private 








school at Vincentown and after- 
ward the Mount Holly Institute. 
He entered as a law student with 
Ewan Merrit at Mount Holly in 
1863, during which time he at- 
tended the Dane Law School at 
Harvard University, where he was 
graduated in 1865 with the degree 
of bachelor of laws. At the’ Feb- 
ruary term of the Supreme court 
in 1867 he was admitted to the Bar 
of this state. 

Immediately afterward he open- 
ed a law office near the Court 
House in Hudson county, in what 
was then the City of Hudson. He 
was a member and president of the 
Board of Education of the City of 
Hudson from 1868 to 1871, when 
the cities of Bergen, Jersey City 
and Hudson were consolidated. 
In 1874 he was elected counsel of 
the Board of Chosen Freeholders 
of Hudson county, which office he 
held by annual election for thirteen 
consecutive years. 

President Cleveland appointed 
him United States District Attor- 








ney for the District of New Jersey 
in 1886. At the end of the year he 
resigned to accept the position of 
law judge of Hudson county, to 
which he was appointed by Gov- 
ernor Green, to fill the unexpired 
term of Alexander McGill, who had 
just been appointed Chancellor. 
Judge Lippincott was reappointed 
law judge for a full term of five 
years in 1888. 

In January, 1893, he resigned to 
accept the appointment of Gov- 
ernor Werts of Associate Justice 
of the Supreme court for a full 


Governor Werts himself. He was 
reappointed in January by Gov- 
ernor Voorhees for another full 
term of seven years. In politics 
Justice Lippincott was a Democrat. 
Just before Chancellor McGill was 
nominated on the Democratic ticket 
for governor a strong attempt was 
made to get Justice Lippincott to 
accept the nomination, but he re- 
fused all overtures. 

His name became famous during 
the trial of the notorious ballot box 
stuffers in Hudson county, over 
which he presided. Although pow- 
erful influences were brought to 
bear in favor of the political crim- 
inals, Justice Lippincott could not 
be swerved from his duty, and sixty 
of the number were sent to prison. 

He was buried at Vincentown, in 
the Friends’ Cemetery, July 8, only 
the family and friends being pres- 
ent. On the 7th services of a very 
simple but impressive nature were 
held at his late home in Jersey City. 
A distinguished gathering met to 
pay their last respects to the de- 
ceased jurist, among them the 


Governor and many of the judges 
and officials of the state, nearly all 
the members of the Supreme court 
and Court of Errors and Appeals 
being present. 


The services were 
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opened by prayer by Rev. Walter 
J. Swaffield, who followed it with 
a brief sermon. An address was 
also made by Rev. Dr. Cornelius 
Brett. 

At the Hudson Bar meeting, held 


_ on July 7, presided over by Mr. Jus- 
| tice Collins, a committee on resolu- 
| tions was appointed, who reported 


the following, which were subse- 
quently adopted: 
“The Bar Association of Hud- 


| son County, assembled to do honor 
| to the memory of Justice Job H. 


: | Lippincott, desires to place upon 
term of seven years, succeeding | 


record its expression of sorrow 
over his sudden and (seemingly) 
untimely death. 

“We desire further to record our 
appreciation of the late Justice as a 


| man and a citizen; our admiration 


of his personal qualities of honesty 


| and incorruptibility; our respect for 


him as a learned jurist and an up- 


| right, impartial and fearless judge. 


“During his long residence and 
active life among us he endeared 
himself to this entire community. 

“In public life he elevated and 


| dignified every station he occupied 
| and ever exemplified the model 


| oppressed—the 


public official. 

“In his judicial career he was the 
ideal just judge—the shield and 
protector of the innocent and the 
stern and unre- 
lenting foe of fraud and crime. 
Justice Lippincott was of untiring 
industry in the discharge of his 


| duties and courteous and prompt in 
| their performance. 


“It is meet and proper that the 
memory of a judge so meritorious 
and distinguished should be per- 
petuated in the records of the courts 
over which he presided or whereof 
he was a constituent member. 

“We, therefore, request that this 


minute of our love and esteem for 
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the deceased jurist be entered upon 
the records of the different courts 
of this county, and that the same be 


presented to the Supreme court | 


and the Court of Errors and Ap- 
peals and application made thereto 
respectively to have the same en- 
tered in the records thereof.” 

Brief addresses were made by 
President James Bb. Vredenburgh, 
Mr. Justice Collins, ex-Governor 
George T. Werts, Mr. Flavel Mc- 
Gee, Mr. Charles C. Black, ex- 
Judge Thomas F. Noonan, Judge 
Henry M. Nevins, ex-Judge Albert 
Hoffman and others. 

Mr. Isaac S. Taylor moved that 
a portrait of Justice Lippincott be 
secured and placed beside those of 
the late Justices Knapp and Bedle 
in the court room. The motion 
was carried, and the same commit- 
tee that is arranging for a portrait 
of the late Chancellor Alexander 
T. McGill was appointed to carry 
out this resolution. 

STATE NOTES. 

Mr. Albert A. Wilcox, of Pater- 
son, has been appointed to a place 
of honor at the Paris Exposition, 
having received a commission from 
Director-General Peck as chairman 
of the American jury of armament. 
He sailed for Paris on July 4. Mr. 
Wilcox’s long association with the 
National Guard will make him a 
valuable man for the position. 

Mr. John Wahi Queen has been 
reappointed corporation attorney 
of Jersey City, which office he has 
held for two years past. 

Judge Kirkpatrick, of the United 





that Judge McPherson, of Philadel- 
phia, shall take his place in case 
such an occasion might arise. 

The Court of Errors and Appeals 
spent the opening hours of the June 
term in eulogizing the late Vice 
President Garret A. Hobart, the 
late Chancellor Alexander T. Mc- 
Gill and former Attorney General 
John P. Stockton. There was a 
large assemblage of lawyers present 
from all parts of the state at the 
opening of the court. Mr. R. V. 


| Lindabury, on behalf of the New 


Jersey Bar, presented the resolu- 
tions on the death of Chancellor 
McGill, adopted by the State Bar 
Association. He also paid a high 
tribute to the memory of the dis- 
tinguished jurist, and was followed 
by Mr. Cortlandt Parker and Chan- 
cellor Magie. Mr. Parker and the 
Chancellor then added a tribute to 
Mr. Hobart’s memory, and Attor- 
ney-General Samuel H. Grey spoke 
on the death of the late Attorney- 
General John P. Stockton, his pre- 
decessor, who for twenty years was 
the Attorney-General of the state, 
to which Chief Justice Depue re- 
sponded. 

On June 11 the Supreme court 


| dismissed the disbarment proceed- 


ings instituted against three prom- 
inent lawyers of the state and ar- 
gued at the February term of court. 


| They were Major Carl Lentz, of 


States District court, sailed for | 
| Latin phrases: Respondent supe- 


Europe on June 28, for an absence 
of perhaps two months. While 
there is little probability of the 
necessity of the presence of a judge 
in this city for the next two months, 
Judge Kirkpatrick has arranged 





| 


Newark, and Joseph M. Noonan 

and Alexander Simpson, of Jersey 

City. 

N. J. SUPREME COURT EXAMINA- 
TIONS, JUNE TERM, 1900. 


ATTORNEYS’ QUESTIONS. 
What is meant by the following 


rior, damnum absque injuria; dies 
non; sui juris; res ipsa loquitur, 
coram non judice? What is meant 
by lex loci, lex fori? What is 
meant by Crim. con.? 





What are laches? What is 
meant by the inducement in plead- 
ing? What is the replication of de 
injuria? The count de bonis as- 
portatis? The plea liberum tene- 
mentum? How has the form of a 
declaration been changed by the 
statute in an action of libel or slan- 
der? 

Which party has the opening 
and reply in the trial of a cause? 
What is meant by the best evi- 
dence? How do you take the tes- 
timony of a witness de bene esse? 
The conviction of what crimes af- 
fect the credibility of a witness? 

What is the difference between a 
general and special agent? A em- 
ploys B as his servant to do some 
act; the servant, out of idleness, 


employs another to do it, and that | 


person in carrying into execution 
the orders, which had been given to 
the servant, committed an injury to 
the plaintiff; is the master liable? 
In answering this question, state 
your reasons. A sells a piano to 
B on condition that he shall pay 
him $50 a month, and title to the 
piano shall not pass until paid for; 
the piano is delivered to B; does 
the title to the piano pass to B? 
What is necessary to be done by A 
in order to prevent the creditors of 
B from seizing the piano? For 
what reason is municipal law called 
arule? Why is municipal law said 
to be a rule prescribed? What are 
the only true and natural founda- 
tions of society? What part of a 
law is said to be declaratory? How 
is the intention of the Legislature 
to be gathered? How many kinds 


of servants were there according to | 


Blackstone? 

What is the Habeas Corpus act? 
Under whose reign was it first | 
passed? State the proceedings to 
obtain a habeas corpus in this state? 
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ceedings in carrying a case up 
from the Circuit court to the Su- 
preme court and then to the Court 
| of Errors and Appeals. 

What is the jurisdiction of the 
Court of Chancery? Can you file 
a plea or demurrer to a bill in 
equity? What power has _ the 
Court of Chancery to look into the 
judgment of other courts? What 
is a cross-bill? How do you ob- 
tain an injunction? What is ne 
exeat? 

What is meant by making a mo- 
tion in arrest of judgment? Sup- 
| pose you desire to sue upon a judg- 
| ment, what would the style of ac- 

tion have been at common law? 
Upon what grounds can a judg- 
ment be set aside? What is the 
difference between the action of 
trespass and trespass on the case? 
| Suppose you wish to sue upon a 
| bond, what would have been the 
| style of action at common law? 

What was the action of detinue? 
| Is it still extant in New Jersey? 

How do you enter up judgment 
on a bond and warrant of attorney? 

A municipal corporation passes 
a resolution, by virtue of an act of 
the Legislature, which you think 
unconstitutional, how would you 
get the resolution before the courts? 
Before what court or courts would 
you bring the matter? The Court 
of Common Pleas decides adverse- 
ly to your client, you believe such 
decision to be wrong, what is your 
remedy? 

How does the United States 
Bankruptcy law affect the Insol- 
vent Debtors’ act of our state? 

State the jurisdiction of the Or- 
Give the testatum 


| clause to a will. 

A buys goods of B, representing 
| himself to be worth real estate, the 
| goods are delivered, and it turns 


) 
| phans’ court. 





What is the postea? State pro- 
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out that A at the time of the pur- 
chase had made misrepresentations 
to B and did not own any prop- 
erty; will an action of replevin lie? 
If so, state your reasons? 

What is the liability of a stock- 
holder of a corporation for its 


debts? What the liability of part- 
ners? What is common stock? 
What preferred stock? After a 


corporation has been formed, state 
the necessary acts before it can 
commence business. 

How do you reproduce the testi- 
mony of a dead witness who has 
testified at a former trial? Upon 
the oaths of how many witnesses 
may a man be convicted of perjury 
upon an indictment? 

From what time does a will 
speak? To what time does the title 
of an administrator relate to the 
property of his decedent? 

COUNSELLORS’ QUESTIONS. 

How does Blackstone divide es- 
tates in land, with regard (a) to 
quantity of interest; (b) to time of 
enjoyment; (c) to number and con- 
nection of tenants? 

Define title. Give Blackstone’s 
classification of the methods of ac- 
quiring title to lands. 

What forms of original and de- 
rivative conveyances does Black- 
stone mention? 

What provisions respecting di- 
vorce and the law of descent are 
contained in the constitution of 
New Jersey? 

How far, if at all, are special con- 
ditions printed on the face of a rail- 
road ticket or a railroad pass bind- 
ing on the holder of the ticket or 
pass? 

A and B agree that A shall sell 
a house for ten thousand dollars, 
but that if B uses it as a gambling 
house he shall pay A fifteen thou- 
sand dollars for it. B does use it 
as a gambling house, but refuses to 
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pay anything to A for the house. 
What, if any, are A’s right as 
against B? State your reasons. 
How may a corporation be dis- 
solved? On what grounds and at 
whose instance? 
A widow died intestate seised of 


| land, leaving her surviving a son 


and daughter who are married, and 
the husband and two unmarried 


| children of a deceased daughter. 
| Who are necessary parties to a suit 


for partition of the lands, and what 
is the interest of each therein? 

A husband and wife each having 
brothers and sisters and an only 
child, each gave to their child a 
farm. The child died intestate 


| without issue in the lifetime of both 


parents seised of both farms. To 
whom do the farms go? 

In a suit for divorce for adultery, 
what different defenses, if estab- 


| lished, will defeat the action? 


A owns a city house-lot, upon 
which is his house and a spring of 
water which has, by reason of the 
natural slope of the land, ever flow- 


| ed off upon the adjoining house- 
| lot of B. B wishes to improve his 
| lot and blocks up the flow from the 
| spring, whereby the water is forced 


back into A’s cellar. Give reasons 


| for your opinion as to the relative 


rights of the parties. 

What is the rule as to the com- 
petency of youthful witnesses? 

In what cases are dying declara- 
tions admitted in evidence? What 
may be proved by them? What 
must be shown before they are ad- 
mitted? Being both hearsay and 
without the sanction of an oath, on 
what principle are they admitted? 

What is the general rule as to 
when the statute of limitations be- 
gins to run? 

If an employe of a corporation is 
injured by machinery whose defec- 
tiveness is owing to the negligence 
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of another employe, is the corpora- 
tion responsible, and if so, under 
what conditions? 

When may a Circuit court refer 
a case to areferee? State fully the 
practice on a reference from the 
making of the order of reference to 
final judgment. What benefit does 
a party derive from having a report 
from the referee in his favor? 

In an action of replevin, what 
course must the defendant take to 
retain possession of the goods re- 
plevined? When is the defendant in 
replevin prevented by the statute 
from pleading title in another per- 
son? What is the measure of dam- 
ages-in replevin? 

Where a vendee refuses to re- 
ceive or pay for goods which he 
has purchased, what choice of rem- 
edies has the vendor? 

A conveyed and delivered to B 
real and personal property upon an 
oral trust in favor of C. B wrote 
C a letter stating the facts but in- 
forming him that he should not 
carry out the trust, but hold the 
property for his own benefit. What 
are the rights of the several parties? 

A, in breach of trust, gave the 
trust property to B. B, the donee, 
having no notice of the trust, sold 
the property to C, who was also 
ignorant of the trust, for $10,000. 
B afterwards, with notice of the 
trust, bought the property from C 
for $15,000. What are the rights 
and liabilities of the several parties? 

A being indebted to B in the sum 
of $500, B declared a trust thereof 
in favor of C. C had executed a 
release thereof to A. What are the 


rights and liabilities of the several 
parties? 

Is oral evidence ever admissible 
to show the intention of a testator, 
and, if so, under what circum- 
stances? 

What is the rule of law concern- 
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ing the validity of a condition in a 
will that the devisees and legatees 
shall not contest the will? 


ADMISSIONS TO N J. BAR. 
The following attorneys and 
| counsellors were licensed at the 

June term of the Supreme court: 

ATTORNEYS. 
| Berkeley C. Austin, Cranford. 
Walter I. Auten, New Brunswick. 
John B. Betts, 322 Cooper street, 
Camden. 

Andrew C. Boswell, Trenton. 

Charles B. Brady, Phillipsburg. 

James F. Carroll, Paterson. 

Allan M. Chalmers, Paterson. 

Arthur M. Clark, New Brunswick. 

Edward Osborne Clark, Plainfield. 

Louis A. Clement, Plainfield. 

John Augustin Coan. 

Harry R. Coulomb, Camden. 

Alfred C. Darling, Elizabeth. 
| Raymond Dawson, Boonton 
| Francis Vreeland Dobbins, 

way. 

Frank Hamilton Dobson, Bayonne. 

Daniel A. Dugan, Orange. 

Myron Ernst, Jersey City. 

Stark B. Ferriss, Madison. 

Nathan F. Giffin, Newark. 

John Leavitt Griggs, Paterson. 

Louis H. Grunauer, Paterson. 

James Alphonsus Hamill. 

Edwin Hillman, Camden. 

Jay T. Horton, Paterson. 

Albert Hughes, Trenton. 

William Hughes, Patei.on. 

Ralph W. Hyatt, Newark. 

William C. Jones, Camden. 

Howard B. Keasbey, Salem, Salem 

Co. 

Maximus A. Lesser, Hoboken. 
Theodore Nelson Lillagore, Asbury 
| Park. 
| Louis G. Morten, 76 Montgomery 

street, Jersey City. 
| Hugh McQuillan, Paterson. 
| Lawrence McGinnis, jr., Paterson. 
| Ernest D. Mulford, Elizabeth. 


 Rah- 
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Peter J. Olde, Elizabeth. | 
William R.Piper, Trenton. 
David R. Rose, Camden. | 
Charles F. Sexton, Long Branch. 
Edwin F. Smith, Jersey City. | 
J. B. R. Smith, Sec’y of State’s Of- | 
fice, Trenton. 
Robert C. Sparks, Woodbury. 
Leo Stein, Newark. 
Herman Miers Sypherd, Atlantic 
City. 
S. Howard Troth, Palmyra. 
Carl Vernon Vogt, Morristown. 
James H. Vreeland, Newark. 
Frederick V. Watson, Paterson. 


COUNSELLORS. 


Henry C. 
Newark. 

Francis J. Blatz, Plainfield. 

Frank C. Bray, Vineland. 

William A. Calhoun, Orange. 

Harvey F. Carr, Camden. 

John M. Dickinson, Trenton. 

William Early, Camden. 

John K. English, Elizabeth. 

Nathan Weinberg. 

William D. Kellogg, 
bldg, Newark. 

Isadore Klenert, Paterson. 

Joseph H. Lefferts, Passaic. 

Randal B. Lewis, Paterson. 

Clarence D. Meyer, Elizabeth. 

Clarence H. Murphy, Point Pleas- 
ant. 

Isaac P. Runyon, Plainfield. 

William M. Seufert, Leonia. 

John C. Sims, jr., Mount Holly. 

D. Trueman Stackhouse, jr., Cam- 
den. 

Hobart Tuttle, Paterson. 

Frederick W. Van Blarcom, Pater- 
son. 

D. P. Van Deventer, jr., Jersey | 
City. 

Benjamin M. Weinberg, 137 Mar- 
ket street, Newark. 

James Westervelt, Upper Mont- 
clair. 

Delancy W. Willguss, Red Bank. 

Edmund W. Wakelee, Englewood. 


Beecher, 763 Broad, | 


Prudential 


| Mitchell, of Bridgeton. 


| sion was the largest in the history 
| of the state, there being seventy ap- 
| plicants for admission to the Bar 
| and 
| counsellors’ degrees.- The size of 
-| the class is not, as might appear at 
| first sight, due to the passage of the 
| Dunn act repealer by the Legisla- 


| coming up at the June term under 


| those who registered before the re- 
| pealer became effective may come 


| ous verdict rendered many years 


| namely: 
| ing of his heart to perform its nat- 


_ discernible by man, but solely an 
| act of Providence.” 
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The examiners were Messrs. Car- 
roll Robbins and Chancy H. Beas- 
ley, of Trenton; Charles A. Rath- 
bun, of Morristown; Edward D. 
Duffield, of Newark; John W. 
Harding, of Paterson, and John S. 












































The class coming up for admis- 


twenty-nine candidates for 


ture last winter, as a result of which 
so many students registered in the 
office of the Supreme court clerk 
for admission under the five coun- 
selor act. The proportion of those 


the Dunn act is not appreciably, if 
any, larger than at former terms, as 


up at any time. 





A FAMOUS HUMOROUS VERDICT. 


The following is a copy of a fam- 


ago by a coroner’s jury in a case of 
mysterious death: 

“We, the jury of twelve good 
men and true, duly impaneled and 
responsible on our consciences, do 
hereby return the following verdict 
on the demise of the deceased, 
That said corpse came to 
its death through the abrupt ceas- 


ural office, for no reason whatever 


If this was not altogether explicit, 
at least the public knew there had 
been no foul play, but what mean- 
ing could possibly be attached to 
the verdict which a legal magazine 
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assures us was rendered much more 
recently by a Missouri court? 

“We, the jury impaneled, sworn 
and charged to inquire into the 
insanguinity of Hezekiah Jones, do 
occur in the affirmative.” 

This leaves the matter still 
shrouded in niystery. Was Heze- 


kiah dead, an ensanguined corpse? | 


Was he, living, accused of homi- 
cide, or merely of insanity? Insan- 
guinity is a resonant and mysteri- 
ous multisyllable that must leave 
the everyday juryman in a very un- 
certain frame of mind. 





THE HOLLOWNESS OF FAME. 


“Yes,” the witness declared, “I 
could give further evidence against 
the prisoner, but as Kipling says, 
‘That’s another—’ ” 

“Never mind what Kip Ling 
says,” interrupted the magistrate, 


“the Chinee can testify fur himself | 


when his turn comes.” 


THE PORTRAIT. 


MR. WILLIAM MINDRED JOHNSON, 


We present to our readers this 
month the portrait of Senator Wil- 


liam M. Johnson, of Hackensack. | 
He was born in Newton, Sussex | 
county, December, 2d, 1847, and is | 


the son of Whitfield S. Johnson, 
who was Secretary of State from 
1861 to 1866. He received his pre- 
paratory education at the Newton 
Collegiate Institute and the State 
Model School at Trenton, and was 
graduated from Princeton College 


in 1867; studied law with Mr. Ed- | 


ward W. Scudder, of Trenton, until 
the latter’s elevation to the Bench, 
and then with G.’D. W. Vroom, 
also of Trenton. 
admitted to the Bar in June, 1870, 
and as counsellor at June term, 
1873. He first practised in Trenton 


Mr. Johnson was | 
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| as a member of the firm of King- 
| man & Johnson, but since 1874 has 
| followed his profession at Hacken- 
| sack. He has for years been a 
prominent Republican, having serv- 
| ed as a member of the Republican 
State Committee and in 1888 as a 
delegate to the National Republi- 
| can Convention. He was elected 
to the State Senate from Bergen 
| county, in 1895, being the first Re- 
publican Senator from that county, 
| and was re-elected in 1898, acting 
as chairman of various committees, 
and this year as President of the 
| Senate. During the recent absence 
of Governor Voorhees, Senator 
Johnson served as Acting Gov- 
ernor of New Jersey, the oath be- 
| ing administered on May 21st by 
| Chancellor Magie. Mr. Johnson is 
| counsel for various railroads and 
| other corporations, is a director in 
the Hackensack Bank, and has 
taken much interest in the affairs 
| of that place, having recently mani- 
| fested this interest in the gift of a 
finely equipped public library. And 
| not only in city but in state affairs 
| also, the Senator has attained great 
influence. 


A JUDICIAL JOKE. 


Once upon a time when Judge 
Gary, of Chicago, was trying a case 
| he was disturbed by a young man 
who kept moving about in the rear 
of the room, lifting chairs and look- 
ing under things. 

“Young man,” Judge Gary called 
out, “you are making a great deal 
of unnecessary noise. What are 
you about?” 

“Your Honor,’ replied the 
young man, “I have lost my over- 
coat and am trying to find it.” 

“Well,” said the venerable jurist, 
| “people often lose whole suits in 
| here without making all that dis- 
| turbance.” 
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